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The Environmental Protection Agency (EPA), through the
Conpl i ance Assurance and Enforcenent Division Director, issued
an initial adm nistrative order (l1AO against Cyril
Petrochem cal Corporation (CPC), Cklahoma Energy Corporation
(OCEC), and John A. Rayll, Jr. (Rayll) under Section 3008(h) of
t he Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §
6928(h). Respondents Rayll and OEC chal |l enged i ssuance of the
| AO, and respectively, requested a public hearing under 40
C.F.R Part 24.1! Both parties alleged they were neither

! Respondent CPC neither opposed the | AO nor requested a
hearing under 40 C.F. R Part 24. Under 40 C.F.R 8 24.05(a),
an | AO beconmes a final adm nistrative order thirty (30) days
after service of the order, unless the respondent files a
response to the 1 AO and requests a hearing. Such response and
request for a hearing nust be filed with the Regi onal Hearing
Clerk. As such, Respondent CPC is |liable and responsible for
t he performance of corrective action as prescribed in the |IAG

Not e however, this Recommended Deci sion discusses the
liability of CPC, as necessary to fully explain the liability



owners nor operators of the CPC facility located in Cyril
Okl ahoma. 2 Respondent OEC contends it fails to own the |and
upon which the CPC facility is located. Respondent OEC al so
contends it does not control the activities at the Cyril
facility due to the lack of control over CPC s stock.
Respondent Rayll contends it should not be |iable because it
only owns the stock of CPC, and did not participate in the
envi ronnment al managenent and operation of the CPC facility.
EPA believes both parties are |iable as owners and operators
of the CPC facility. Such belief is based upon the parties
al | eged ownership, control and operation of the CPC facility.
For the reasons set forth in the discussion below, this
tri bunal recommends hol ding OEC (the current operator
responsi ble for the environmental nmanagenent of the facility)
i abl e as an operator responsible for the conduct of
corrective action under Section 3008(h) of RCRA. This
tribunal also recommends renoval of Respondent Rayll as a
i able party (owner/operator). These recommendations are
based upon the preponderance of the evidence and | egal

anal ysis relevant to whether the Respondents are |iable under

recomendat i ons concerni ng Respondents OEC and Rayl |

2 The facility is an inoperative petrol eum products
manuf acturer, currently storing and managi ng hazardous waste.
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RCRA Section 3008(h). Accordingly, this tribunal recommends
the 1AO be nodified and i ssued as a Final O der, in a manner
consistent with this Recommended Deci sion.3

| .  BACKGROUND

PROCEDURAL BACKGROUND

EPA filed and i ssued an | AO on Oct ober 6, 2000, against
several Respondents, including CPC, OEC, and Rayll. The 1AO
requi red said Respondents to conduct investigations and take
corrective action under RCRA Section 3008(h), 42 U S.C. 8§
6928(h). Respondent Rayll forwarded a request for hearing on
Novenber 6, 2000, while Respondent OEC requested a hearing on
Novenmber 16, 2000. On Novenber 29, 2000, the Regi onal
Adm nistrator selected a Presiding Oficer to conduct the pre-
heari ng, hearing and post-hearing proceedings in accordance
with 40 C.F.R 8 Part 24, Subpart C.

Consequently, this tribunal issued a Pre-hearing

Scheduling Order and Notice of Hearing on Decenber 21, 2000,

3 As nentioned earlier, Respondent CPC (the current owner
of the Iand and structures attached thereon at the CPC Cyril,
Okl ahoma facility) did not in any formor fashion, challenge
the 1AO as specified in 40 CF.R § 24.05(a). As such,
Respondent is liable and responsible for the conduct of
corrective action under Section 3008(h) of RCRA. While this
Recommended Deci si on di scusses the liability of CPC as
rel evant to the overall case analysis and discussion, it does
not alter CPC s liability and responsibility under RCRA
3008(h) and 40 C.F.R. 8§ 24.05(a).
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after conducting a Decenber 19, 2000, pre-hearing conference.
The above Notice of Hearing set the public hearing for My 30,
2001. Due to several reasons, but npst inportant, the
inability of Respondent OEC to secure the services of key
personnel, this tribunal issued an Order Enlarging the Pre-
heari ng and Hearing Schedule. The above Order notified the
parties of the newly schedul ed hearing date, June 20, 2001
Subsequent requests (June 9, and June 13, 2001) for

post ponenment of the June 20, 2001, public hearing were denied
by written Order dated June 14, 2001, and a verbal Order on
June 18, 2001, during the final pre-hearing conference.

Consistent with the enlarged pre-hearing and heari ng
schedul e, on March 9, 2001, Respondent OEC subnmitted its
menor andum and position on the facts, law and relief sought by
EPA. Respondent Rayll submtted his nmenorandum on the facts,
law, and relief sought on February 4, 2001. On April 16,
2001, EPA replied to the nenoranduns submitted by the
Respondent s.

Despite having the opportunity under the enlarged pre-
heari ng and hearing schedule, neither Respondent filed a
request to submt up to twenty-five (25) witten questions to
EPA. By June 8, 2001, all parties were required to exchange

i nformati on/ docunents i ntended for use at the June 20, 2001,



public hearing. On June 8, 2001, EPA submtted twelve (12)
exhi bits (outside of docunents already included in the

adm ni strative record supporting i ssuance of the 1AO it
intended to use at the public hearing.

As it concerns the 40 C.F.R Part 24, Subpart C, public
heari ng conducted on June 20, 2001, this tribunal issued an
order setting the hearing agenda on May 11, 2001. During the
conduct of the June 20, 2001, public hearing held at the EPA
Regi onal office in Dallas, Texas, this tribunal admtted the
| AO adm ni strative record docunents into the hearing record.
Addi ti onal exhibits were offered by the parties for entry into
the hearing record. Several were admtted while others were
excl uded.* The transcript of the public hearing was finalized

and filed with this tribunal on July 25, 2001.

4 One particular docunent (Respondent Rayl|l Exhibit No.
1) offered for introduction into the hearing record by
Respondent Rayll was rejected, as it was sinply repetitive of
other materials included in the RCRA Section 3008(h) hearing
record, and was not submtted tinmely. See 40 C.F.R 88
24.14(e), 24.15(b); Hearing Record Transcript at pp. 68-70.
Further, in clarifying this tribunal’s ruling on the
i ntroduction of EPA settlement/pursuit of conprom se docunents
into the hearing record as evidence, such docunents are deened
excluded to the extent they were offered to prove the validity
of RCRA Section 3008(h) liability in dispute. However, these
documents are deenmed admitted for other purposes (e.g., to
prove the notive or intent of a party, the know edge of a
party, the interest of a party). See Johnson v. Hugo's
Skat eway, 949, F.2d 1338, 1345-1346 (4" Cir. 1991), United
States v. Austin, 54 F.3d 394, 399-400 (7" Cir. 1995); and
Hearing Record Transcript at p. 35.
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STATUTORY BACKGROUND

Congress enacted RCRA in 1976 to establish a
conprehensi ve cradl e-to-grave program for regul ating the
treatment, storage and di sposal of hazardous waste. The RCRA
program was necessary to address increasingly serious
envi ronnental and health dangers arising from waste

generati on, managenent, and disposal. See United Technol oqgi es

Corporation v. EPA, 821 F.2d 714, 716 (D.C. Cir. 1987). \While

RCRA Section 3005(a), 42 U.S.C. 8 6925(a), required owners and
operators of facilities that treat, store or dispose of
hazardous waste, to obtain a permt fromeither EPA or an

aut hori zed State, Congress realized EPA and authorized States
did not have the resources to issue final permts to all
affected facilities within the statutory tinme-frame all owed.
As a result RCRA Section 3005(e), 42 U.S.C. 8§ 6925(e), was
enacted as a transitional nmeasure. Under RCRA Section
3005(e), owners and operators of facilities in operation

bef ore Novenber 19, 1980, are required to tinely notify EPA of
its hazardous waste operations, and apply for a permt (Part A
application) before operations can continue under interim
status. Interimstatus authorizes facilities to treat, store
and di spose of hazardous waste until a final permt decision

is made by EPA or an authorized State. Follow ng achi evenent



of interimstatus, a facility nust file a tinmely Part B
application providing nmuch nmore information than required in
the Part A application.

As originally enacted, RCRA did not require permttees
(owners and operators) to take significant renedial action to

correct past m smanagenent of hazardous waste. See Anerican

lron & Steel Inst. v. EPA 886 F.2d 390, 393 (D.C. Cir. 1989).

Due to Congressional concern that releases from RCRA
facilities posed a threat to human health and the environnent,
Congress anmended RCRA in 1984 with passage of the Hazardous
and Solid Waste Amendnents (HSWA). HSWA provided EPA with
authority to require permtted or interimstatus owners and
operators of treatnent, storage and disposal facilities to

i nvestigate and cl eanup hazardous waste or constituents

rel eased into the environnent. See 42 U.S.C. 88 6924(u), (v)
and 6928(h). The investigation and cl eanup of hazardous waste
at interimstatus facilities are referred to as corrective
action in Section 3008(h). See 42 U.S.C. 88 6928(h).

EPA's corrective action authority allows issuance of initial
adm ni strative orders to interimstatus owners and operators.

See 42 U.S.C. § 6928(h).°> Upon request for a public hearing

5> When an administrative order is issued unilaterally
under RCRA Section 3008(h), the order is referred to as an
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by the recipient of an order issued under Section 3008(h), EPA
is required to conduct a public hearing if the request was
made within thirty (30) days of service of the order. |In
1988, EPA pronul gated regul ations to govern public hearing
proceedi ngs under RCRA Section 3008(h).
REGULATORY BACKGROUND

Initial adm nistrative orders issued under RCRA Section
3008(h) only requiring corrective action are subject to the

Rul es Governing I ssuance of and Adm ni strative Hearings on

Interim Status Corrective Action Orders (Rules), found at 40

C.F.R Part 24. Provided the initial admnistrative order
requires a respondent to undertake specified corrective
measures, either alone or in conjunction with the RCRA
Facility Investigation or Corrective Measures Study, then
procedures in 40 C.F. R Part 24, Subpart C (Hearings on Orders
Requiring Corrective Measures), apply. See 40 C.F.R 8§
24.08(b).

VWil e both Subparts B (hearing procedures on orders
requiring investigations/studi es and/or inexpensive and
technically sinple interimcorrective neasures), and C
(hearing procedures on orders requiring corrective neasures

al one or in conjunction with investigations/studies) set forth

initial admnistrative order. See 40 C.F.R 8 24.02(a).
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informal rather than formal adjudicatory procedures, Subpart C
provides nmore formality than Subpart B. An exanple of

hei ghtened formality provided in Subpart C proceedi ngs

i ncludes the respondent’s right to request perm ssion to
submt twenty-five (25) witten questions to the EPA
concerning “issues of material fact in the order.” See 40
C.F.R 8 24.14(d). Note however, both Subparts B and C's

i nformal adjudicatory procedures do not afford the parties to
the hearing the right to either call or cross-exam ne

wi tnesses. See 40 C.F.R 88 24.11, 24.15. Under 40 C.F.R 88§
24.11 and 24.15, the Presiding Oficer may exam ne the
representatives of each party.

The governing rules require the Regional Adm nistrator to
issue a final decision on initial adm nistrative orders based
upon the conplete adm nistrative record, including the public
hearing record and comments on the recommended deci sion. See
40 C.F.R. 8 24.18. Before the Regional Adm nistrator issues a
final decision, the Regional Adm nistrator is required to
designate a Presiding Oficer to preside over pre-hearing,
public hearing, and post-hearing proceedings. See 40 C.F. R 8§
24.06. The Presiding O ficer is authorized to issue orders
governing the pre-hearing, public hearing, and post-hearing

proceedi ngs. See 40 C.F. R 88 24.10, 24.11 and 24.14.



Such orders normally include scheduling the public
hearing, setting the agenda for the public hearing, scheduling
subm ssion of each party’s menorandum on the facts and the
| aw, deci di ng whet her responses to a respondent’s questions
presented are warranted, scheduling subm ssion of additional
i nformation before the hearing, and scheduling subm ssion of
post-hearing | egal argunent. The Presiding Oficer is also
authorized to recomend a decision to the Regi onal
Adm ni strat or based upon the evaluation of the entire
adm ni strative record, including the public hearing record.
See 40 CF.R 8 24.17. Upon the parties receipt of the
recommended decision, the parties are afforded the opportunity
to file coments on the recomended decision within twenty-one
(21) days of service. See 40 C.F.R 8 24.17. Upon conpletion
of the recomended deci si on-maki ng and conment process
descri bed above, the Regional Adm nistrator renders a final
deci si on.

|. LEGAL BASIS FOR CORRECTI VE ACTI ON, REVI EW AND BURDEN OF

PROOE

Pursuant to applicable | aw found at RCRA Section 3008(h),
before EPA initiates corrective action, the EPA Adm nistrator
makes a determ nation that there is, or has been a rel ease of

hazardous waste into the environment, froma facility
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aut hori zed to operate under RCRA Section 3005(e). Upon making
t he above determ nation, EPA may issue an order requiring
corrective action or other response neasures necessary to
protect human health and environnment. See 42 U.S.C. 8§
6928(h). Corrective action orders under Section 3008(h) nust
state with reasonabl e specificity the nature of the required
response, and tinme-franme for conpliance. See 42 U S.C. 8§
6928(h).

In Iight of the above standard, applicable federal
regul ations require the Presiding Oficer to review and
evaluate the entire adm nistrative record for corrective
action orders challenged by a respondent. Thereafter, the
Presiding Officer prepares and files a reconmended deci sion
with the Regional Adnministrator. See 40 C.F. R § 24.17.
Before issuing a recommended decision, the Presiding Oficer
perforns a sequential evaluation of the case. First, the
Presiding O ficer must address all “material issues of fact or
| aw properly raised by respondent.” See 40 C.F.R § 24.17.
The recommended deci sion need not address immaterial issues of
fact or law. This tribunal interprets the phrase “materi al
i ssues of fact or |aw properly raised by respondent,” to be
anal ogous to the federal summary judgment standard set forth

in Fed. R Civ. P. 56. Therefore, a respondent nust show t hat

11



any factual issue raised under 40 C.F. R Part 24, is material.
A factual issue is material when under applicable | aw ( RCRA
Section 3008(h) in this case), the fact m ght affect the
outconme of the proceeding. In addition, factual issues nust
be properly raised. As such, a respondent nust foll ow
procedures set forth in 40 CF. R Part 24, and present
sufficient and material probative evidence fromwhich a
reasonabl e deci sion maker could find in the respondent’s
favor.®

Next, the Presiding O ficer nust determ ne and reconmmend
that the order be nodified, w thdrawn or issued w thout
nodi fication. See 40 C.F. R 8 24.17. Any nodified I AQ
wi t hdrawal of the same or recommended decision to issue the
| AO as a Final Order w thout change, nust be supported by a
preponderance of record evidence. |If the Presiding Oficer
finds any contested relief provision in the order is
unsupported by a “preponderance of the evidence” in the
record, the Presiding Oficer shall recommend that the order
be nodified and i ssued on ternms supported by the record, or

withdrawmn. See 40 CF.R 8 24.17. The Presiding Oficer is

6 A detailed analysis on the “genuine issue of materi al
fact” standard can be found in nunmerous sources. Two exanpl es
include Celetox v. Catrett, 477 U.S. 317 (1986), and Manders
V. Oklahoma ex rel. Dept. of Mental Health, 875 F.2d 263 (10th
Cir. 1989).

12



required to provide an explanation and, a citation to record
evidence relied upon. See 40 C.F.R § 24.17(a).

This tribunal interprets the phrase “preponderance of the
evi dence” to nean evidence of greater weight or nore
convi nci ng than other evidence offered in opposition. Sanders

v. U S Postal Service, 801 F.2d 1328, 1330 (Fed. Cir. 1986).

Stated differently, when evidence taken as a whole, shows the
fact sought to be proved is nore probable than not, then the
“preponderance of the evidence” burden of proof is satisfied.
Wth the | egal standard for issuance of corrective action
orders and burden of proof in mnd, the bel ow di scussion

refl ects an evaluation of relevant and material issues of fact
and | aw.

[11. DI SCUSSI ON, FACTUAL FI NDI NGS AND LEGAL CONCLUSI ONS

To support issuance of the | AO EPA essentially contends
the | AO was based upon a rel ease of hazardous waste or
hazardous constituents, into the environment, at or from a
facility subject to interimstatus requirenents. See Hearing
Record Transcript at pp. 11-14, 19-26.7 Based upon the above
rel ease of hazardous waste, the Agency al so contends the | AO

i ncludes corrective action necessary to protect human heal th

7 \While the Hearing Record Transcript refers to “FO037" as
“Ethel 37,” this Recomended Decision corrects the
typographical error as it occurs throughout the transcript.
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and the environment, reasonably specific corrective neasures,
and a specified tinme for conpliance. See Hearing Record
Transcript at pp. 14, 90. Therefore, the Agency asserts the

| AO was both, properly issued and consistent with the required
| egal basis. See Hearing Record Transcript at pp. 10-11. Any
di scussi on concerning the validity of the October 6, 2000, |AO
in question and its issuance to the Respondents, nust begin by
applying relevant statutes and regulations to material and

rel evant facts.

RELEASE | NTO THE ENVI RONMENT

Vi | e RCRA does not define the term“release,” the term
rel ease under RCRA was intended to be broad, and is consistent
with the term “rel ease” used under the Conprehensive

Envi ronment al Response, Conpensation and Liability Act
(CERCLA). See 42 U.S.C. § 9601(22).® See H.R Conf. Rep. No.
98- 1133, 98!'" Cong., 2d Sess. 110-111 (1984). As such, the
termrelease is interpreted to include any spilling, |eaking,
punpi ng, pouring, emtting, enptying, discharging, injecting,
escapi ng, |eaching, dunping, or disposing into the

envi ronnent . Li kewi se, the term “environment” was intended to

8 The Hearing Record Transcript refers to “CERCLA’ as
“ClI RCA” and “CIRCLA.” This Recomrended Deci sion hereby
corrects the typographical error as it occurs throughout the
transcript.
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be used in a broad manner. See H R Conf. Rep. No. 98-1133,
98th Cong., 2d Sess. 110-112 (1984). The term environnent as
used in RCRA 3008(h) nay be used to address releases to
surface waters, groundwater, |and surface or subsurface strata
and air. Courts have held entities |iable for releases of
hazardous wastes into the environnment under RCRA 3008(h). See

United States v. Indiana Wodtreating Corp., 686 F.Supp. 218

(S.D. Ind. 1988), and United States v. Cl ow Corporation, 701

F. Supp. 1345 (S.D. Onhio 1988).

Record information indicates that dating back to 1919
Ander son-Pritchard O | Corporation (APCO) began producing a
vari ety of petroleum products including gasoline, naphtha,
asphalt, and non-chl orinated solvents. See Admi nistrative
Record at p. 00236; Hearing Record Transcript at pp. 18-19,
41. In 1978 the facility was purchased by the Okl ahona
Refi ni ng Conpany (ORC) and petrol eum based products continued
to be manufactured until Septenber 1984. See Adm nistrative
Record at p. 00236; Hearing Record Transcript at pp. 19, 41.
ORC decl ared bankruptcy in Septenmber 1984 and operations

ceased. See Adm nistrative Record at p. 00238.° A United

® From approximately 1919 to 1984, the waste generated at
the site was generally disposed of in pits or |and applied.
See Adm nistrative Record at pp. 00236-00238.
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St at es Bankruptcy Court noted the extensive contam nation at
the ORC facility. See Adm nistrative Record at pp. 01271-
01273.

CPC (formerly known as Cyril Refining Conpany) purchased
a portion of the 160-acre ORC facility in March 1987. See
Adm ni strative Record at pp. 01282-01299, 01299-1303. CPC
purchased the northern portion of the facility, an area
inclusive of the refinery process area. See Adm nistrative
Record at pp. 01280-01281, 00236-238; Hearing Record
Transcript at pp. 17-18, 20, 41. During a May 1990 conpliance
i nspection, it was discovered that CPC spilled phenol at the
facility, denpolished | eaded gasoline storage tanks, sold scrap
metal fromthe denolished tanks wi thout decontam nating the
metal, and inmproperly managed K052 hazardous waste (sludge at
the bottom of the denolished tanks). See Adm nistrative
Record at pp. 01308-013009.

In 1991, Cayman Resources Corporation purchased CPC s
stock with the intent of reopening the refinery for
operations. See Adm nistrative Record at p. 00238. Petrol eum
products manufacturing at the CPC refinery recomrenced in
January 1994 and ceased in April 1995. See Hearing Record
Transcript at pp. 22, 59, 73; Hearing Record Transcri pt

Government Exhibit, Volunme 11, No. 5 at p. 4. During the 1994
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- 1995 manufacturing at the CPC refinery |asting approximately
16 nonths, the CPC facility produced liquified petrol eum

ker osene, diesel, and stoddard solvent. See Adm nistrative
Record at p. 00220; Hearing Record Transcript at p. 22. The
refinery generated new wastes during the 16-nonth operati onal
period. See Hearing Record Transcript at p. 22.

During a CPC facility inspection in Novenmber 1994, the
State of Cklahoma identified several potential violations of
RCRA, including several storage violations. See
Adm ni strative Record at pp. 01342-01353. An EPA inspection
in June 1998 found sim | ar storage and nanagenent viol ations
(storage of F037, K052 and D004 waste) at the CPC facility.
See Admi nistrative Record at p. 00225; Hearing Record
Transcript at pp. 22-23. As a result, EPA characterized the
CPC facility as an unregul ated and i noperable treatnent,
storage and disposal facility currently storing hazardous
waste without a permt. See Hearing Record Transcript,
Government Exhibit, Volunme I, No. 2, at p.?2.

In I'ight of the above operations, inspections conducted
at the facility, and sanpling and analysis of soil,
groundwat er, surface water, and surface water at the CPC
facility, there were releases into the environnment at the CPC

facility. A June 1992 record of decision docunenting the
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rel eases of hazardous substances, hazardous waste and
hazardous constituents at the CPC facility provide concl usive
evi dence of releases into the environment at the CPC facility.
Provi ded bel ow are sone of the rel eases into the environnent:
1) rel eases of benzene, toluene, ethylbenzene,
xyl ene, napht hal ene, 2-net hyl napht hal ene, | ead,
arsenic, and chrom um on surface and sub-surface
soils, and in the groundwater;
2) releases of beryllium phenol, naphthal ene, and
pol ychl ori nated bi phenyls on the surface and sub-
surface soils; and
3) releases of friable asbestos on the ground, and
rel eases of |isted hazardous waste (F037, K052,
DO04) on surface soil and surface water. See
Adm ni strative Record, at pp. 01271-01273, 01313,
01317, 01351-01353, 01531, 01497-01499, 00225,
00243- 00247, 00249-00261, 00743-00745; Hearing
Record Transcript at pp. 12, 21-28.

Nei t her Respondent OEC, nor Respondent Rayl| disputes the
rel eases into the environnent as cited in the 1A Wth
respect to releases to the environnent, the Respondents failed
to raise any issues sufficient to create a materi al case or
controversy consistent with the procedures provided at 40
C.F.R 88 24.05(c), 24.17(a). As such, there is no real case

or controversy presented by the Respondents for this tribunal

to review as it relates to rel eases into the environment. See

Powel | v. MCormack, 395 U.S. 486, 496, N. 7 (1969). Based

upon the above findings, this tribunal finds by a

18



preponderance of the evidence that releases into the
envi ronment occurred.
HAZARDOUS WASTE
As defined in RCRA Section 1004(5) the term “hazardous
waste” is defined as:

a solid waste, or combination of solid wastes, which
because of its quantity, concentration, or physical chen cal,
or infectious characteristics my-—-
(A) cause, or significantly contribute to an
increase in nortality or an increase in serious
irreversible, or incapacitating reversible, illness;
or
(B) pose a substantial present or potential hazard
to human health or the environnment when inproperly
treated, stored, transported, or disposed of, or
ot herwi se managed.” 42 U.S.C. 8 6903(5).
Hazar dous wastes are solid wastes listed in Subpart D, 40
C.F.R Part 261, and solid wastes which exhibit the
characteristics of ignitability, corrosivity, reactivity, and

EP toxicity. See 40 C.F. R 8 261.3, 261.21-24. Hazardous
constituents are constituents |listed by the Adnmi nistrator in
40 C.F. R Part 261, Appendix VIII, which have been shown to
exhi bit toxic, carcinogenic, nutagenic or teratogenic effects
on humans and other life fornms. See 40 C.F.R § 261.11(a)(3).

The evidence cited under a preceding heading (Rel ease Into The

Environment) lists several hazardous wastes and hazardous
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constituents released into the environnent. Some of these
i nclude benzene, toluene, xylene, naphthal ene, |ead, arsenic,
chrom um beryllium phenol, D004, K052 and F037. See
Adm ni strative Record, at pp. 01271-01273, 01313, 01317,
01351- 01353, 00225, 00243-00247, 00249-00261, 00743-00745;
Hearing Record Transcript at pp. 12, 21-28.

Courts have found facilities |iable under RCRA Section
3008(h) for rel eases of hazardous wastes and hazardous

constituents into the environnent. See United States v.

| ndi ana Wbodtreating Corp., 686 F.Supp. 218, 223 (S.D. Ind.

1988); United States v. Clow Corporation, 701 F.Supp. 1345,

1356 (S.D. Ohio 1988). Accordingly, fromthe evidence
presented including inspections, and sanpling and analysis to
det ect hazardous wastes and hazardous constituents at the
site, this tribunal finds there were releases of hazardous
wast es and hazardous constituents at the facility as

contenpl ated by RCRA Section 3008(h).

10 Nei t her Respondent OEC, nor Respondent Rayll contests
the rel eases of hazardous wastes and hazardous constituents
into the environment at the CPC facility. Accordingly, the
Respondents failed to present a nmaterial case or controversy
consistent with the procedures provided at 40 C.F. R 88
24.05(c), 24.17(a).
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FROM A FACI LI TY

Under RCRA Section 1004(29), the term“solid waste
managenent facility” includes —

“...(A) any resource recovery system or
conponent thereof,

“(B) any system program or facility for

resource
conservation, and

“(C) any facility for the collection, source
separation, storage, transportation, transfer,
processing, treatnment or disposal of solid wastes,
i ncl udi ng hazardous wastes, whether such facility is
associated with facilities generating such wastes or
ot herw se.”

Whil e EPA's federal regulations do not include the definition
of “solid waste managenent facility,” the term*“facility” is
defined at 40 C.F.R 8 260.10. The termfacility is defined

t o nean:

“...(1) Al contiguous |and, and structures, other
appurtenances, and i nprovenents on the | and, used for
treating, storing, or disposing of hazardous waste. A
facility may consist of several treatnment, storage, or

di sposal operational units (e.g., one or nore |landfills,
surface i nmpoundments, or combinations of them.

(2) For the purpose of inplenenting corrective action
under 8264.101, all contiguous property under the control
of the owner or operator seeking a permt under subtitle
C of RCRA. This definition also applies to facilities

i mpl ementing corrective action under RCRA 3008(h).”

In Iight of the evidence discussed bel ow, and included in the

record of this RCRA Section 3008(h) proceeding, the tribunal

11 This definition was upheld in the case, United
Technol ogi es Corporation v. U.S. EPA 821 F.2d 714 (D.C. Cir.
1987) .
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finds the CPC facility is in fact a “facility” as defined at
RCRA Section 1004(29) and 40 C.F.R 8§ 260.10.' The CPC
facility in question is an inoperative, petroleum based
products manufacturer continuing to store and manage

hazardous waste onsite. See Adm nistrative Record at pp.

00236-00238; Hearing Record Transcript at pp. 21-24, 27-28,
42-43, 48-49, 61, 75-76. This inoperative petrol eum

manuf acturing facility is located in Caddo County on the
eastern edge of Cyril, Oklahoma, at the intersection of U S.
Hi ghway 277 and State Highway 8. The facility is bordered by
G adys Creek to the east, U S. Hi ghway 277 to the north, the
City of Cyril to the west, and a tributary of G adys Creek to
the south. See Adm nistrative Record at p. 00236. The CPC
facility includes approxinmately 104-106 acres, and enconpasses
the northern portion of the larger ORC site. See

Adm nistrative Record at pp. 00236-238, 01280-01281, 01299-

01303; Hearing Record Transcript at pp. 16-18, 20, 41; Hearing

12 Nei t her Respondent requesting a hearing chall enged
whet her the CPC facility satisfied the “facility” requirenent
as contenplated in RCRA 3008(h), and consistent with RCRA
Section 1004(29) and 40 C.F.R § 260.10. See Hearing Record
Transcript at pp. 10-14, 39-41, 64-65. |In fact, through the
presentation of information at the hearing, the Respondents
admtted the existence of a facility. See Hearing Record

Transcript at pp. 39-43, 64-65.
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Record Transcript Government Exhibits, Volune I, No. 6, at. p.
000039, and Volunme 2, No. 2, at p. 000008.

From approxi mately 1919 through 1984, and during 1994
t hrough 1995, the CPC facility utilized various refining
processes.® These include crude distillation, vacuum
distillation, fluid catalyst cracking, alkylation, bi-nmetallic
reform ng, and downstream processing. |In order to enploy such
refining processes noted above, the CPC facility included
refining process areas, an APl separator, an F.C.C. Unit, a
vertical still, an alkylation unit, an old
ref ormer/desul furizer, exchangers, punps, asphalt blowers, a
vacuum unit, power transforners, asphalt flow areas, asphalt
pits, acid pits, a lime soda storage pit, an accunul ator box,
a warehouse, a process wastewater sewer, slop oil pits, sludge
traps, air coolers, conpressors, bulk storage tanks, unlined
product and waste storage areas/pits, storm water ponds,
di t ches, wastewater treatnent ponds and a | and treatnent area.
See Admi nistrative Record at pp. 00236-00238, 00254-00258,
01293-01294, 01300-01303; Hearing Record Transcript at p. 18.

Clearly, the structures attached to the |and and the |and

13 Based upon information discussed herein, the CPC
facility becane a storage and nmanagenent facility in Apri
1995. Manufacturing operations generating hazardous waste
di sposed of onsite ceased in April 1995.
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descri bed above, used for treating, storing, or disposing of
hazardous waste constitute a “facility” as contenpl ated by
RCRA and i npl ementing regul ations.

Havi ng found by a preponderance of the evidence that the
CPC facility is a “facility” as contenplated by RCRA Section
3008(h), it is appropriate to assess the current status of the
facility. The term “storage” as defined in RCRA Section
1004(33) includes:

“...when used in connection w th hazardous waste,

[ storage] neans the contai nnent of hazardous waste,

either on a tenporary basis or for a period of years, in

such a manner as not to constitute disposal of such

hazardous waste.” 42 U.S.C. § 6903(7).
Al t hough the CPC facility is not currently produci ng any
petrol eum based products, sone of the hazardous wastes
generated at the CPC facility remains stored in tanks | ocated
at the facility. See Adninistrative Record at pp. 00223-
00225; Hearing Record Transcript at pp. 22-23, 42-43, 45;
Hearing Record Transcript Governnment Exhibit, Volume I, No. 2,
at p. 000009. These hazardous wastes including arsenic

contam nated materials (D0O04), were managed and stored at the

facility for a period of years dating back to 1994.% See

4 1n addition, note the definition of “hazardous waste
managenent” under RCRA Section 1004(7). This definition
includes in part, ... “the systematic control of ... storage

of hazardous wastes.” 42 U.S.C. 8§ 6903(7).
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Heari ng Record Transcript at pp. 22-23; Hearing Record
Transcri pt Government Exhibit, Volunme I, No. 2, at p. 000009;
Adm ni strative Record at pp. 01351-01353.

Because hazardous waste is currently managed and stored
on facility property, the CPC facility is a facility that
remains “in operation.” The term “in operation” includes a
facility that “is ... storing ... hazardous waste.” 40 C F. R
8§ 260.10. The refinery area where managenent and storage of
hazardous waste occurs, constitutes an “active portion” of the
facility under 40 C.F. R 8§ 260.10. W thout question, record
evi dence shows the CPC facility is not closed in accordance
with the definition, “closed portion” provided at 40 CF. R 8§
260.10. See Adm nistrative Record at pp. 00223-00225, 01351-
01353; Hearing Record Transcript at pp. 22-23, 42-43, 45;
Hearing Record Transcript Governnment Exhibit, Volume I, No. 2,
at p. 000009.

OWNER/ OPERATOR OF THE CPC STORAGE AND MANAGEMENT FACI LI TY

EPA argues adamantly that Respondents Rayll and OEC are
i able as owners and operators as specified in the AO. See
Hearing Record Transcript at pp. 72-76, 78-83. Wth respect
to Respondent Rayll, EPA contends Rayll has the authority to
control operations at the facility and exerts control over

Respondent CPC. As such, EPA believes Respondent Rayll is
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liable as a stockhol der who owns and operates (controls the
operation) the CPC facility. See Hearing Record Transcript at
pp. 73-74. Insofar as Respondent OEC is concerned, EPA

all eges OEC is the successor to Caynman Resources Corporation,
the corporate entity allegedly responsible for operation of
the facility from 1994 to 1995, along with CPC. See Hearing
Record Transcript at pp. 80-83.% As a result, EPA believes
Respondent OEC is |iable as an operator from 1994-1995, and as
a current operator due to recent environnmental managenment
activities conducted by Respondent OEC. See Hearing Record
Transcript at pp. 80-83.

Respondents Rayl|l and OEC outline several argunents to
rebut the Agency’s issuance of the AO. Comencing with
Respondent OEC, OEC cites to aggravated ownership disputes,
difficulties in raising funds for the cleanup, and the tin ng
of the proposed corrective action. OEC asserts it is not a
responsi bl e party for the cleanup under RCRA 3008(h) due to
Respondent Rayll’s current ownership interest in CPC, and

CPC s ownership of land and facility structures |ocated

15 Record evidence filed with the State of Okl ahoma
denmonstrates Respondent OEC is in fact, Caynen Resources
Corporation with a new nanme. On June 11, 1997, Caynen changed
its nane to the Okl ahoma Energy Corporation (otherw se
referred to as OEC herein). See Hearing Record Transcri pt

Gover nnent Exhibit, Vol. |, No. 8.
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t hereon. See Hearing Record Transcript at pp. 15, 39-40.1
Respondent OEC contends CPC owns the | and upon which the CPC
facility is | ocated, and CPC operated the facility during
1994-1995. See Hearing Record Transcript at pp. 39-40, 58-60.
Simlar to EPA's contentions, Respondent OEC al so all eged that
not only is Respondent Rayll the owner of CPC s stock, but

al so the current operator of the CPC facility. See Hearing
Record Transcript at pp. 40-41. Both EPA and OEC specifically
argue because Respondent Rayll is currently the sole

st ockhol der of CPC and exerts control over CPC, Rayll is
l'iable as an “owner” and “operator” of the CPC facility as
cont enpl at ed under RCRA Section 3008(h). See Hearing Record
Transcript at pp. 40-41, 72-74.

Respondent Rayl|l presents several reasons why he shoul d
not be liable and responsible for the corrective action
specified in the 1AO. These reasons include Respondent
Rayl|l’s ownership of CPC s stock and not the actual CPC
facility, the failure to operate the CPC facility, the failure
to possess the necessary resources or expertise to perform any

cl eanup activities, and the failure to receive any

1 Wth respect to ownershi p, EPA and Respondents Rayl |,
and OEC do not dispute that the land and facility structures
| ocated thereon are owned by CPC. See Hearing Record

Transcript at pp. 15-16, 39-40, 58-60, 64-65.
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notification concerning his need to conduct a cleanup of the
CPC facility. In addition, Respondent Rayll asserts his
actions concerning the facility only included foreclosing on a
debt, and attenpts to find a buyer willing to purchase the CPC
facility. See Hearing Record Transcript at pp. 64-65, 74-75,
87-88.
RESPONDENT RAYLL

I n anal yzi ng who currently owns and operates the CPC
st orage and managenent facility, RCRA and its inplenenting
regul ati ons provide substantial direction. Under RCRA Section
3005(e), owners and operators are required to both, notify EPA
of its hazardous waste operations and file a Part A RCRA
permt application, in order to continue to operate under

interimstatus. See United States v. Environnental Waste

Control, Inc., 710 F. Supp. 1172, 1182 (N.D. Ind. 1989).
Liability under RCRA 3008(h) may be inposed upon owners and

operators of interimstatus facilities. See United States v.

Cl ow Corporation, 701 F.Supp. 1345, 1356 (S.D. Onhio 1988).

The term “owner” is defined as a “person who owns a facility
or part of a facility.” 40 C.F.R 8§ 260.10. As prescribed in
40 C.F.R. 8 260.10 an “operator” is defined as, “... the
“person” responsible for the overall operation of a facility.”

40 C.F.R 8§ 260. 10.
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Al t hough RCRA does not define the term “operator” the
Supreme Court of the United States of Anmerica interpreted the
term “operator” within the context of an environnental statute

known as the Conprehensive Environnmental Response,
Conpensation and Liability Act (CERCLA), 42 U. S.C. 8§ 9601 et

seq. United States v. Bestfoods, 524 U S. 51, 52 (1998), (“To

sharpen the definition for purposes of CERCLA's concern with
envi ronnental contam nation, an operator nust nmanage, direct
or conduct operations specifically related to the | eakage, or
di sposal of hazardous waste, or decisions about conpliance
with environmental regulations”).

Rel i abl e and credi ble record information, including
adm ssi ons by EPA and Respondent OEC, a purchase contract, a
bill of sale and a | oan agreenent attached to a journal entry
of judgnent, denonstrate there is no legitimte dispute
concerning CPC s ownership of the hazardous waste storage and
managenent facility (the real property and attached
structures). See Adm nistrative Record at pp. 01280-01281,
01299-01303; Hearing Record Transcript at pp. 15-16, 39-40;
Heari ng Record Transcript Governnment Exhibit, Volune |, No. 6,
at p. 000039. The term*“facility” includes the real property

on which the facility is |located under 40 C.F. R § 260. 10.
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See In Re National Cenent Conpany., Inc. and Systech

Envi ronmental Corp., 5 E. A D. 415, 421, N 4 (EAB 1994).

The purchase contract and bill of sale docunents cited
previously | eave no room for doubting CPC s ownership of
approxi mately 104-106 acres of real property and structures
| ocated thereon, at the CPC storage and managenent facility.
As such, CPC is the current “owner” of the CPC hazardous waste
managenent facility located in Cyril, Oklahoma. |ndeed,
Respondent Rayll eludes the definition of “owner” as
contenpl ated by applicable | aw and regul ati on, and is not
directly liable under RCRA Section 3008(h).% If EPA and
Respondent OEC wi sh to include stockhol ders of a conpany
within the anmbit of the definition “owner” as defined at 40
C.F.R 8§ 260.10, the proper process to pursue is an anmendnent

of the RCRA rul es. See I n Re Southern Tinber Products., |nc.,

d/ b/ a Southern Pine Whod Preservi ng Conpany and Brax Batson, 3

E.A. D. 880 (EAB 1992).
A stockhol der (Respondent Rayll in this case) is treated
as separate entity fromthe conpany owned (CPC in this

action). It is horn-book |law that the exercise of stockhol der

17 Respondent Rayl| acquired 100% ownershi p of CPC stock
effective on July 28, 1997. See Hearing Record Transcri pt
Governnment Exhibit, Volunme 1, No. 1; Adm nistrative Record at
pp. 00002-000009.
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control granted by stock ownership does not create liability

beyond the assets of the subsidiary. See United States v.

Bestf oods, 524 U.S. 51, 61-62 (1998). In this instance,
Respondent Rayl|l sinply acquired ownership of CPC s stock in
1997 as a result of a foreclosure on an outstandi ng debt, and
attenmpted to sell the CPC facility which did not produce
petrol eum based products during his 100% stock ownership. See
Hearing Record Transcript at pp. 64-65, 74-78.

Respondent Rayll actions failed to qualify himas an

“operator” as well. See United States v. Bestfoods, 524 U. S

51, 52 (1998). Clearly, Respondent Rayll|l did not manage,
direct or conduct operations specifically related to the
generation, disposal and storage of hazardous waste at the CPC
facility. At the tinme of the June 20, 2001, hearing
Respondent Rayl|l neither possessed a key to access the gated
CPC facility, nor did he know who controll ed access to the CPC

facility.'® See Hearing Record Transcript at pp. 64-65. Wth

18 EPA nor Respondent OEC di sputed Respondent Rayll’s
| ack of access to the CPC storage facility. As such, record
information is uncontroverted concerning this factual finding.
I n contrast, based upon CEC s know edge and information, the
keys to the facility are in the possession of the CPC facility
“gat ekeeper,” a person (M. Val Henery, Plant Manager) who
“sort of went with the site since about 1990.” Wth OEC s
know edge M. Henery carried out functions (e.g., gate-
keepi ng, covering of a man-way with access to a tank,
devel opnent of a cl eanup budget for the facility, and
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respect the CPC facility, Respondent Rayll’s actions were
l[imted to satisfying a noney judgnment ($69, 804.04 plus
interest at 9.15% from Jan. 16, 1997) obtained by hi m agai nst
CPC. See Adm nistrative Record at pp. 00002-00009.
Respondent Rayll’'s attenpt to obtain paynment (by selling the
CPC facility) for services provided to CPC fails to qualify
hi mas “a person responsible for the overall operation of a
facility.” See 40 C.F.R § 260.10.

I n determ ning whether indirect stockholder liability (as
an owner/operator in this case) is proper, utilization of the

corpus of applicable state law is appropriate. See United

States v. Bestfoods, 524 U. S. 51, 63-64 (1998). Cklahoma | aw

considers a variety of factors when nmaking an ultimte
determ nation concerning indirect stockholder liability.
These factors include whether:

1) The parent corporation (or stockhol der) owns al
or a mpjority of the capital stock of the
subsi di ary;

2) The parent (or stockhol der) and subsidiary
corporation have common directors and officers;

3) The parent (or stockhol der) finances the
subsi di ary;

subm ssion of information to EPA to obtain the necessary
permts), in the interest of the CPC facility and OEC. See
Hearing Record Transcript at pp. 64-65, 74-76, 87-88; Hearing
Record Transcript Government Exhibit, Volume Il, No. 6, at p.
000112; Adm nistrative Record at pp. 01538-01543.
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4) The parent (or stockhol der) subscribes to all the
capital stock of the subsidiary or otherw se causes
its incorporation;

5) The subsidiary has grossly inadequate capital;

6) The parent (or stockhol der) pays the salaries or
expenses or | osses of the subsidiary;

7) The subsidiary has substantially no business
except with the parent corporation (or stockhol der)
or no assets except those conveyed to it by the
parent corporation;

8) In the papers of the parent corporation (or

st ockhol der), and in the statenents of its officers,
the subsidiary is referred to as a departnent of

di vision, or distinction between the parent (or

st ockhol der) and the subsidiary are disregarded and
conf used;

9) The directors or executives of the subsidiary do
not act independently in the interest of the
subsidiary but take direction fromthe parent
corporation (or stockhol der);

10) The formal |egal requirenents of the subsidiary
as a separate and i ndependent corporation are not
observed; and

11) Subsidiaries do not have a full board of
directors. See Luckett v. Bethlehem Steel Corp.
618 F.2d 1373, 1379, N. 4 (10" Cir. 1980).

Courts will only disregard the corporate entity, such as
CPC in this case, where fraud or illegal or inequitable
conduct is the result of the use of the corporate structures.
ld. at 1379. In this case the record shows the foll ow ng:

1) Respondent Rayll acquired 100% ownershi p of CPC stock
on July 28, 1997. See Hearing Record Transcript Governnment
Exhi bit, Volume I, No. 1; Adm nistrative Record at pp. 00002-
00009. However, by the time Respondent Rayll acquired the

stock of CPC, CPC s manufacturing activities were already
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i nactive. CPC had al ready experienced the inability to pay
suppliers of materials used in the manufacturing operations,
and Respondent Rayll was not responsible for CPC s
incorporation and initial undercapitalization. See Hearing
Record Transcript at pp. 42, 58-59, 73, 78, 84-85; Hearing
Record Transcript Government Exhibit, Volume Il, No. 4, at p.
000042;

2) CPC was incorporated on Septenber 10, 1986. See
Hearing Record Transcript Governnent Exhibit, Volume 11, No. 2
at p. 000008. At the tine of CPCs (fornerly known as Cyril
Refining Corporation) incorporation, its stock was owned by
CEC (fornmerly known as Cayman Resources Corporation from
Septenber 4, 1981, until a June 11, 1997, name change). See
Heari ng Record Transcript Governnment Exhibits, Volume |1, No.
4, at p. 000020, and Volune I, No. 8, at p. 000020; Hearing
Record Transcript at pp. 58-60;

3) CPC owns approximtely 104-106 acres of real property
and the CPC refinery |located thereon. See Adm nistrative
Record at pp. 01280-01281, 01299-01303; Hearing Record
Transcri pt Government Exhibits, Volune 11, No. 4, at p.
000033, and Volune 11, No. 6, at p. 000039; Hearing Record
Transcript at pp. 15-16. Note however, the assets of CPC

menti oned above were purchased by CPC and not Respondent
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Rayll. See Adm nistrative Record at pp. 01280-01281, 01299-
01303;

4) CPC s corporate status was tenporarily discontinued
or suspended (since 1-29-99). Respondent Rayll is the
regi stered agent for CPC, and record evidence fails to specify
any Board of Directors and O ficers for the suspended CPC.
See Hearing Record Transcript Governnent Exhibit, Volume II,
No. 2 at pp. 000006-000008. 1In addition to CPC s suspended
corporate status, record evidence shows CPC has no current
petrol eum based product manufacturing business activity, and
past manufacturing operations were suspended in April 1995.
See Hearing Record Transcript at pp. 22, 59, 73; Hearing
Record Transcript Government Exhibit, Volunme Il, No. 5 at p.
4;

5) Since Respondent Rayll acquired the stock of CPC in
July 1997, he attenpted to sell the CPC facility. Al so,
Respondent Rayl|l does not possess funds to finance any CPC
busi ness activity. See Hearing Record Transcript at pp. 87-
88. If any person financed CPC manufacturing operations, it

was OEC. ® See Hearing Record Transcript Governnent Exhibit,

9 A corporation, CEC in this event (but also CPC), falls
within the definition of a “person” as defined in RCRA Section
1004(15). See 42 U.S.C. § 6903(15).
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Volume 11, No. 4, at pp. 000025-000027. OEC engaged in
financing activity with respect to CPC in the manner provided
bel ow:

a) OEC participated in securing a |oan fromthe Cklahoma

Fi nance Authority in Novenmber 1993 to start up the CPC

refinery, and pursued additional financing during the

year ending in Decenber 2000. OEC intended to recommence

CPC refinery manufacturing with the additional financing.

See Hearing Record Transcript Government Exhibits, Vol une

I, No. 6, at p. 000034, and Volune 11, No. 4, at pp.

000021- 000022, 000025-000027, 000035, 000042, 000048-

000049; Hearing Record Transcript at pp. 45-50.

6) OEC, rather than Respondent Rayll paid the nonthly
costs, and other expenses ($5,000 in costs incurred
construction of a fence around the CPC facility) incurred at
t he CPC storage and nmanagenent facility. See Adm nistrative
Record at p. 00010; Hearing Record Transcript at pp. 76, 84-
85; and

7) Respondent Rayll, 100% stockhol der of CPC, did not
attempt to dimnish the corporate identity of CPC. Once
agai n, Respondent Rayll sinmply acquired ownership of CPC s
stock, and attenpted to sell the CPC facility. See Hearing

Record Transcript at pp. 64-65, 74-78, 87-88. On the other
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hand, the CPC refinery was referred to as the OEC Refinery
Division on OEC' s July 5, 2000, facsimle transm ssion cover
sheet. See Adm nistrative Record at p. 00010.

Havi ng scoured record evidence to exam ne the rel evant
factors of indirect stockholder liability under Okl ahoma | aw,
this tribunal failed to find wongdoings or inequities
resulting from Respondent Rayll’s purported use of corporate
structures. As such, this tribunal will not depart fromthe
general rule that a corporation and its sharehol der are
treated as distinct | egal persons. Respondent Rayll is not a
st ockhol der who failed to capitalize its corporate offspring

frominception, or one who siphoned the economc |ifeblood of

the corporation. See Jerone P. Alberto, et al. v. Diversified

G oup, Inc., 55 F.3d 201, 206-207 (5'" Cir. 1995).

| ndeed, Respondent Rayll took no action concerning the
initial capitalization and incorporation of CPC, but only
forecl osed/ executed on a judgnment obtained agai nst OEC
(formerly known as Cayman Resources Corp.), obtained the stock
of CPC previously owned by OEC, and proceeded to put the CPC
facility on the selling block. This tribunal therefore
declines EPA's and Respondent OEC' s invitation to disregard
t he corporate existence of CPC. The preponderance of record

evidence illum nates Respondent Rayll’s lack of indirect
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st ockhol der liability, as either an “owner” or “operator” of
the CPC facility under RCRA Section 3008(h).
RESPONDENT OEC

CEC is the current operator of the CPC storage and
managenent facility. Once again, as penned in 40 CF. R 8§

260. 10, “operator” is defined as, t he person responsible
for the overall operation of a facility.” 40 C.F.R § 260.10.
The Suprene Court of the United States interpreted the term
“operator” to nean the managenent, direction or conduct of
operations specifically related to the | eakage, or disposal of

hazar dous waste, or decisions about conpliance with

environnental regulations. See United States v. Bestfoods,

524 U. S. 51, 52 (1998). Thus, the material question before
this tribunal is whether OEC s recent and current activities
at the CPC facility constitute operation.

Prior to CEC s current activity at the CPC facility,
record information identifies several corporations that
operated the CPC facility dating back to 1919. However, CEC s
(formerly known as Caynmen Resources Corporation until June
1997) potential operation of the CPC facility comenced in
April 1994. \While record evidence suggests OEC (when fornmerly
known as Caynen Resources Corporation) nmay have operated the

facility along with CPC during 16 nonths (April 1994 to Nov.
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1995) of operation, OEC s operation of the facility
crystallized from August 1999 through the June 2001 heari ng.
See Adninistrative Record at pp. 01338-01353; Hearing Record
Transcript at pp. 42-50, 57-59, 64-65, 75-76, 82-85; Hearing
Record Transcript Governnment Exhibits, Volume |11, No. 5 at pp.
000057, 000060, and Volune Il, No. 4, at pp. 000020- 000022,
000025- 000027, 000035, 000042, 000048-000049. As a result,
this tribunal focused its analysis from 1999 through the date
of the public hearing. From August 1999 through June 2001,
Respondent OEC engaged in several operational activities at
the CPC facility including:

1) Assunption of control over the CPC facility. At the
June 20, 2001, public hearing Respondent OEC discussed its
current control over access to the CPC facility. See Hearing
Record Transcript at pp. 64-65, 75-76. Based upon OEC s
adm ssi on, know edge and i nformation, the keys to the facility
are in the possession of the CPC facility “gatekeeper,” and
Pl ant Manager, M. Val Henery. See Hearing Record Transcri pt
at pp. 64-65. Note that such gate-keeping functions are
required under interimstatus facility regulations found at 40
C.F.R 8 265.14. By controlling access to the CPC facility,
Respondent OEC al so controls the storage of hazardous waste

(e.g., tanks containing hazardous waste). Such control is
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consistent with the definition of “hazardous waste nanagenent”
under RCRA Section 1004(7). The definition of *“hazardous

wast e managenment,” in part, includes ... “the systematic
control of ... storage ... of hazardous wastes.” 42 U S.C. 8§
6903( 7).

2) Assunption of responsibility to mtigate dangerous
conditions at the CPC facility. Respondent OEC admits during
t he begi nning of the year 2001, it had discussions with EPA
concerning an open nman-way which accessed a tank storing
hazardous waste. See Hearing Record Transcript at pp. 75-76,
82, 85-85. As a result, Respondent OEC decided to take
appropriate action to mtigate potential harmto humans. The
mtigating action in this instance involved OEC s cl osure of
the man-way in question. See Hearing Record Transcript at pp.
43, 75-76, 82, 84-85. The action taken to mtigate the
potential harmto humans is consistent with 40 CF. R 8§
265.15. Such action also demonstrates OEC s control over the
st ored hazardous waste |l ocated at the facility. OEC s control
and mtigating action constitute “hazardous waste managenent”
under RCRA Section 1004(7);

3) Assunption of responsibility to prevent unauthorized
access to the CPC facility. Respondent OEC al so adnits during

June 2000 to June 2001, OEC commenced di scussions with EPA
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concerning the construction of a fence, and conpl eted
construction of a fence at the CPC facility. See Hearing
Record Transcript at pp. 75-76, 82, 84-85. Respondent OEC
deci ded to conduct and conplete the facility inprovenent in
order to conply with federal regulations, and mtigate the
danger presented to the neighboring community | ocated
approximately 600 feet fromthe CPC facility. See Hearing
Record Transcript at pp. 43, 75-76, 82, 84-85. Respondent
OEC s actions were consistent with regulatory requirenents
found at 40 CF. R 8 265.14. They also constitute “hazardous
wast e managenment” under RCRA Section 1004(7), designed to
control the storage of hazardous waste in a manner protective
of human health and the environnent;

4) Assunption of responsibility for paynent of
mai nt enance expenses incurred at the CPC facility. See
Hearing Record Transcript Government Exhibit, Volume Il, No.
4, at pp. 000025, 000036, 000042. Respondent OEC paid the
expenses for the recent (during June 2000 - June 2001)
i mprovenment (approximately $5,000 in costs incurred for
construction of a fence) at the CPC facility. See Hearing
Record Transcript at pp. 76, 84-85. Further, a July 5, 2000,
facsimle to Jan H Schutze, the then existing Chief Executive

O ficer (CEQ) for OEC, from OCEC s Refinery Division (otherw se

41



known as the CPC refinery located in Cyril, Okl ahonn)

evi denced OEC s know edge and i nvol venent concerning the
payment of recurring expenses at the CPC facility. See
Adm ni strative Record at p. 00010. OEC also reported such
mai nt enance of the CPC facility to the United States
Securities and Exchange Comm ssion. See Hearing Record
Transcri pt Government Exhibit, Volume Il, No. 4, at pp.
000042, 000049. These actions are consistent with interim
status facility security and nmai ntenance requirenments at 40
C.F.R 88 265.14, 265.32, and 265. 34;

5) Assunption of responsibility for hiring consultants,
and other professionals to develop a cleanup plan, and hiring
a CEO to devel op a business plan utilizing the CPC facility
for product storage, and production and distribution of
hydrogen. See Hearing Record Transcript at pp. 45-50; Hearing
Record Transcript Government Exhibits, Volume 11, No. 4, at
pp. 000021, 000025-000027, 000048-000049, and Volunme Il, No. 5
at p. 000057. Record evidence denonstrates Respondent OEC
made the decision to hire Building Analytics as a consultant
to prepare a storm water pollution prevention plan, and hired

Jan H. Schutze as CEO to nmnage the conduct of a responsible
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envi ronnental cleanup at the CPC facility.?® See Hearing
Record Transcript at pp. 45-50. M. Schutze was also hired to
pl an and devel op a product storage busi ness, and conmmence

hydrogen manufacturing and distribution at the CPC facility.

Respondent OEC, with the vision of M. Schutze, “saw ... the
possibility of using the [CPC] refinery again ... [and
conducting] a responsible environmental cleanup.” Hearing

Record Transcript at p. 45. Clearly, the actions taken
(hiring and use of environnental professionals) and planned by
Respondent OEC were designed in part, to conply with the |egal
requi rements of corrective action under RCRA Section 3008(h),
and statutory and regul atory requirenents under the Cl ean
Water Act (CWA), 33 U.S.C. § 1342, and 40 C.F.R § 122.26;

6) Assumption of responsibility for devel opnent of a
cl eanup plan and budget for the CPC facility. On August 24,
1999, Respondent OEC, with assistance of M. Val Henery and
Ms. Meredith Sheets, developed a cl eanup plan and budget on
behal f of OEC for the CPC facility. See Hearing Record
Transcri pt Government Exhibits, Volunme |11, No. 6, at pp.
000111-000112, and Volume 11, No. 4, at pp. 000025-000027.

Respondent OEC s nost recent estimate of its environnmental

20 The consultant did in fact prepare a draft storm water
pol luti on prevention plan. See Hearing Record Transcript at

pp. 48-49.
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cleanup for the CPC facility was approximately 2.5 to four (4)
mllion dollars. See Hearing Record Transcript at p. 91;
Hearing Record Transcript Governnment Exhibit, Volume Il, No.

4, at p. 000027. Sone of the actions included in Respondent
OEC s plan and budget for a responsible environnmental cleanup
include the installation of process waste water, storm water
and ground water treatnment system collection and di sposal of
hazardous waste, recovery of oil, the cleaning of storage

t anks, biorenedi ati on and di sposal of hazardous waste in
certain tanks, testing of electrical transfornmers for

pol ychl ori nat ed bi phenyls (PCBs) and renoval of asbestos. See
Hearing Record Transcript Governnent Exhibit, Volume 11, No.

6, at pp. 000111-000112. Once again, the planned and budgeted
actions by Respondent OEC were intended to conply with the

| egal requirements of corrective action under RCRA Section
3008(h), statutory and regulatory requirenents under Section
402 the Clean Water Act (CWA), 33 U.S.C. §8 1342, and 40 C. F. R
§ 122.26, regulatory requirenments of the Toxic Substances
Control Act (TSCA), 15 U.S.C. 88 2601 et seq., found at 40
C.F.R Part 761, Subparts A and D, and regul atory requirenents
of the Clean Air Act (CAA), 42 U S.C. 88 7401 et seq., found

at 40 CF. R Part 61, Supart M
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7) Assumption of responsibility to coordinate with
appropriate regulatory authorities to obtain the necessary
perm ts/authorizations to cleanup the CPC facility, comrence
product storage operations, and recomrence manufacturing
operations at the facility. See Hearing Record Transcript at
pp. 45, 48-50; Hearing Record Transcript Government Exhibits,
Volunme 11, No. 6, at pp. 000111-000112, and Volune Il, No. 4,
at pp. 000021-000022, 000026-000027, 000042, 000049.

Respondent OEC conferred with EPA officials on several
occasions (during the year 2000) with the goal of securing the
necessary authorizations to cleanup the CPC facility, commence
st orage operations and recomrence manufacturing operations.

See Hearing Record Transcript at pp. 45, 48-49, 51; Hearing

Record Transcript Government Exhibits, Volunme Il, No. 6, at
pp. 000111-000112, Volume 11, No. 4, at pp. 000021, 000027,
000049, and Volume I, No. 5 at p. 000057. Respondent CEC s

efforts descri bed above are consistent with the | egal

requi renments of RCRA Sections 3005, and 3008(h), interim
status facility regulatory requirenments under 40 C.F. R § 265
et seq., and statutory and regul atory requirenments under
Section 402 of the Clean Water Act (CWA), 33 U.S.C. § 1342,

and 40 C.F. R 8§ 122.26; and
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8) Assunption of responsibility to pursue additional
financing during the year 2000, for recommencenent of CPC
refinery operations. See Hearing Record Transcript Government
Exhi bits, Volume Il, No. 5 at p. 000058, and Volune |1, No. 4,
at pp. 000025, 000042, 000048. Under interimstatus facility
requi renents, any given facility nmust satisfy the financial
assurance requi renments under 40 C.F.R 8 265.140 et seq.

W t hout satisfying the above requirenments, the CPC facility
could not lawfully recommence manufacturing operations. As a
result, OEC' s actions were in part, consistent with federal
regul atory conpliance requirenents.

In Iight of the above findings, Respondent OEC is the
current “operator,” responsible for the managenent, direction
or conduct of operations specifically related to the storage,
| eakage and di sposal of hazardous waste, and deci sions
concerning conpliance with environnmental regulations. See

United States v. Bestfoods, 524 U.S. 51, 52 (1998). Record

evi dence clearly denonstrates that Respondent OEC controls
access to the CPC facility, controls the stored hazardous
waste at the facility, and engaged in activities designed to
conmply with environnmental |aws and regul ations. Respondent
CEC al so planned and budgeted the conduct of necessary

corrective action under RCRA Section 3008(h), and sought
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aut hori zations from EPA to commence storage and manufacturing
activities at the CPC facility. Due to the facts found and
concl usi ons nmade above, this tribunal hol ds Respondent COEC
l'iable as the current “operator” under 40 C.F.R 8 260.10 and
RCRA Section 3008(h).

AUTHORI ZED TO OPERATE UNDER SECTI ON 3005( e)

Under RCRA Section 3005(e), owners and operators of
facilities in operation before Novenmber 19, 1980, are required
to timely notify EPA of its hazardous waste operations, and
apply for a permt (Part A application) before operations
continue under interimstatus.? Thereafter, a tinely Part B
application nmust be filed in order to retain interimstatus
while awaiting a final permt decision. Interimstatus is
al so term nated by issuance of a final permt decision, or a
facility's failure to conply with interim status
requi renments. See 40 C.F.R 8§ 270.72 and 270.73.

Record evidence shows on June 27, 1980, the Okl ahoma
Refi ni ng Conpany (ORC) submitted a notice of hazardous waste
activity to EPA under RCRA Section 3010(a), 42 U.S.C. 8§
6930(a). The notice addressed its petrol eum manufacturing

facility located in Cyril, Oklahoma (currently known as the

2L Consistent with information provided earlier, the CPC
facility commenced operations in approximtely 1919, and
operated under various nanmes since that tine.
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CPC facility). See Adnministrative Record at pp. 01244-01245.
On May 28, 1981, ORC submitted an EPA Form 3 - RCRA Part A
permt application to EPA Region 6. See Adm nistrative Record
at pp. 01249-01253. Thereafter, ORC subnmitted a Form 1 - RCRA
Part A application to EPA on Novenber 8, 1982. See
Adm ni strative Record at pp. 01262-01264. As a result of
ORC s conpliance with RCRA Section 3005(e), it obtained
interimstatus to operate the Cyril facility engaged in
hazardous waste managenent activity. See Hearing Record
Transcript at p. 19. However, interimstatus did not continue
with the successive owner and operator discussed bel ow.

As it concerns the sane Cyril, Oklahoma, facility
di scussed above, CPC subnmitted a notification of hazardous
waste activity to EPA on July 20, 1988. See Adm nistrative
Record at pp. 01304-01307. This particular notification
identified the CPC facility as a generator of D000, K038,
K049, K050, and K051 hazardous waste. It also identified CPC
as the legal owner of the Cyril, Oklahomn, facility. On June
22, 1993, CPC submtted another hazardous waste activity
notification to EPA. This notification noted the facility’'s

change in legal ownership from CPC to Caynen Resources

48



Corporation.?2 See Adm nistrative Record at pp. 01336-01337.

The 1993 notification of hazardous waste activity al so
identified CPC as a generator of KO052. No other hazardous
waste activity was noted at the CPC facility. See

Adm ni strative Record at pp. 01304-01307, 01336-01337. The
CPC facility engaged in hazardous waste nmanagenent activity
(i ncludi ng managenent and storage of K052, FO37, and D004
hazar dous waste) other than the generation of D000, K038,
K049, K050, K051, and KO52 hazardous waste after 1993. As
such, interimstatus was not obtained due to CPC s (the | egal

“owner” of the facility) failure to notice the hazardous waste

22 But note reliable and credible record information,
i ncludi ng an adm ssion by EPA and Respondent OEC, a purchase
contract, a bill of sale and a | oan agreenent attached to a
journal entry of judgnent, denonstrate there is no legitimte
di spute by any of the parties that CPC is the owner of the
storage and managenent facility (the real property and
attached structures). See Adm nistrative Record at pp. 01280-
01281, 01299-01303; Hearing Record Transcript at pp. 15-16;
Hearing Record Transcript Governnment Exhibit, Volune 1, No. 6,
at. p. 000039. As such, it appears Respondent OEC (the | egal
successor to Caynmen Resources Corporation due to a June 11,
1997, nanme change) confused | egal ownership of CPC s stock
with ownership of the CPC facility. OEC owned CPC s stock
prior to Respondent Rayll’s acquisition of CPC s stock on July
28, 1997. See Hearing Record Transcript Governnent Exhibits,
Volunme I, No. 1, and Volunme Il, No. 4, at p. 000042;
Adm ni strative Record at pp. 00002-00009. In 1991, CEC
(formerly naned Cayman Resources Corporation) purchased CPC s
stock with the intent of reopening the refinery for
operations. See Adm nistrative Record at. p. 00238.
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st orage and managenent activity described above. 22 Interim
status was al so not obtained due to CPC' s failure to submt a
Part A application. See 40 C.F.R 88 265.1, and 270.70. As a
result, interimstatus did not continue under CPC s ownership
of the CPC facility.

The hearing record is void of Respondent OEC s (the
“operator” of the CPC facility) subm ssion of the required
RCRA Section 3010(a) notification. |In addition to failing to
notify EPA of its hazardous waste managenent and storage
operations, Respondent OEC failed to submt a Part A
application. |Indeed, Respondent OEC did not qualify for
interimstatus under RCRA Section 3005(e). See 40 C.F.R 88§
265.1, and 270.70. Accordingly, interimstatus did not
conti nue under OEC s operation of the facility.

Not wi t hst andi ng the fact that Respondents CPC and OEC
failed to qualify for interimstatus under RCRA 3005(e),

corrective action under 3008(h) applies. Corrective action

22 An EPA inspection in June 1998 found storage
viol ations (storage of FO037, K052 and D004 waste) at the CPC
facility. See Adm nistrative Record at p. 00225; Hearing
Record Transcript at pp. 22-23. As a result, the Agency
characterized the CPC facility as an unregul ated and
i noperabl e treatnent, storage and disposal facility currently
storing hazardous waste without a permt. See Hearing Record
Transcri pt Governnment Exhibit, Volume |, No. 2, at p. 2. The
interimnmeasures included the | AO seek to address the
hazardous waste storage issues.
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requi renents apply to hazardous waste managenent facilities
whet her or not interimstatus was obtained by the owners and
operators. Otherw se, such facilities and owners and
operators of these facilities, could gain an exenption from
the obligation to performcorrective action by failing to
submt the required information necessary to obtain interim

st at us. See United States v. |ndiana Whodtreati ng Corp., 686

F. Supp. 218, 223-224 (S.D. Ind. 1988). To allow such an
exenpti on woul d underm ne congressional intent and be contrary
to EPA's interpretation of its corrective action authority.
See Hearing Record Transcript Governnent Exhibit, Volunme I,

No. 9, at pp. 000067-000068; United States v. |ndiana

Whodtreating Corp., 686 F.Supp. 218, 223-224 (S.D. Ind. 1988).
Omers and operators of hazardous waste nanagenent
facilities in existence before Novenber 19, 1980, are also
required to conply with interimstatus standards found at 40
C.F.R Part 265, even though interimstatus is never achieved.
See 40 C.F.R 8 265.1(b). Notw thstanding, the Respondents
failed to present interimstatus argunents during this RCRA
Section 3008(h) adjudicatory proceeding. Hence, the
Respondents forfeited their respective rights to raise
mat eri al i1ssues consistent with the procedures provided at 40

C.F.R 88 24.05, 24.17(a), and there is no material case or
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controversy related to interimstatus. See Powell V.

McCor mack, 395 U. S. 486, 496, N. 7 (1969). Accordingly, this
tribunal respectfully finds that record evidence supports

i ssuance of the 1AO to the Respondents liable for the conduct
of corrective action under RCRA Section 3008(h).

CORRECTI VE ACTI ON OR SUCH OTHER RESPONSE NECESSARY TO PROTECT
HUVMAN HEALTH AND THE ENVI RONMENT

The investigation and cl eanup of hazardous waste at
facilities subject to RCRA Section 3005(e) constitute
corrective action under Section 3008(h). See 42 U.S.C. 8§
6928(h). Based upon record evidence noted previously, there
were rel eases of hazardous waste and constituents to the
surface soils, sub-surface soils, surface water and
groundwater at the CPC facility. It is not necessary for a
cat astrophic event to occur, such as sonmeone dri nking
cont am nat ed groundwater, before correction action is either

ordered or taken. See U.S. EPA v. Environnental Waste Control

Inc., 710 F. Supp. 1172, 1241 (N.D. Ind. 1989). The hazardous
waste and constituents identified herein (e.g., |ead and
arsenic) exhibit toxic, carcinogenic, mnmutagenic or teratogenic
effects on humans and other life fornms. See 40 CF. R 8§
261.11(a)(3); Adm nistrative Record at pp. 01670-01673, 01674-

01677, 01681-01685, 01695-01698, 01742-01747, 01856-01858,

52



01915-01919, 01958-01961, 01978-01982, 01992-01994, 02051-
02054, 02101-02105. Indeed, the potential threat to human
health and the environnent presented by the CPC facility
requires corrective action.

Here, the corrective action specified in the | AO includes
performance of the follow ng:

1) Interim Measures (IM - The subm ssion of an IM
Wor kplan within 150 days fromthe effective date of the fina
Corrective Action Order; the conduct of necessary action to
renove, stabilize, correct and/or dispose of asbestos
containing material at the facility; the conduct of necessary
action to renove, stabilize, correct and/or dispose of solids
generated from commi ngl ed storm and process waste water
managenent; and the conduct of necessary action to renove,
stabilize, correct and/or dispose of |eaded tank bottonmns,
arseni ¢ contam nated water, and PCB transforners containing
oi l;

2) RCRA Facility Investigation (RFl) - This
i nvestigati on enconpasses the subni ssion of a current
conditions report within 180 days fromthe effective date of
the final Corrective Action Order; the subm ssion of an RFI
Wor kplan within 210 days fromthe effective date of the

Corrective Action Order; the subm ssion of an RFlI Report
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within 540 days of EPA's approval of the RFI Workplan; and the
subm ssion of a Risk Assessnment within 90 days of the
subm ssion of the RFI Report;

3) Corrective Measures Study (CMS) - As provided in the
| AO, EPA requires subm ssion of a CMS study 120 days after
approval of the RFlI Report; and

4) Corrective Measures |Inplenmentation (CM) - Wthin 120
days after EPA notifies the Respondents of the corrective
action selected by EPA, the Respondents are required to submt
a CM Plan including a Project Schedul e; and the Respondents
are also required to conduct the corrective action work in
accordance with the CM Pl an Scope of Wirk. See
Adm ni strative Record, |AO.

Because the Respondents did not raise any material issues
regardi ng necessary response neasures/corrective action during
this RCRA Section 3008(h) corrective action proceedi ng, they
forfeited any right to contest the corrective action included
in the IAO. See 40 C.F.R 88 24.05, 24.17(a). As such, the
Respondents failed to present a case or controversy regarding
the corrective action deened necessary to protect human health

and the environnent. See Powell v. MCormack, 395 U.S. 486,

496, N. 7 (1969). This tribunal respectfully finds the
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corrective action included in the 1AO is necessary to protect
human heal th and the environnment.
SPECI FI CI TY OF THE | NI TI AL ORDER

RCRA Section 3008(h)(2) requires the 1AO in question to
“state with reasonable specificity the nature of the required
corrective action ... and a tine for conpliance.” The work to
be performed section of the I AO and the attached corrective
action plan (CAP), serve as starting point in review ng the
specificity and tinme allowed for the corrective action
required in the 1AO. Consistent with corrective action work
outlined previously, the IM RFI, CMS and CM provide a
reasonabl e | evel of specificity concerning the nature of the
corrective action required, and the tinme for conpliance. Upon
review of the CAP attached to the I AO EPA incl uded
substantial detail concerning the corrective action work (I'M
RFI, CMs and CM ) and project schedules for conpletion of such
work. See Adm nistrative Record, |AOQ.

VWhen determ ning the reasonabl eness of the specific
nature for corrective action required in the AQ, and the tine
al l owed for conpliance, consideration nust be given to the
fact that statutes such as RCRA enjoy liberal interpretation

to effectuate their underlying renmedial goals. See U.S. v.

Aceto Agr. Chemicals Corp., 872 F.2d 1373, 1383 (8th Cir.

55



1989). RCRA Section 3008(h) authorized EPA to require the

i nvestigation and cl eanup of hazardous waste or constituents
rel eased into the environnent fromfacilities w thout a RCRA
permt, but subject to interimstatus. Such authority

provi ded a neans to avoid del ays associated with corrective
action subject to the permtting process under RCRA. See 42
U.S.C. 88 6924(u), (v) and 6928(h); H. R. Conf. Rep. No. 98-
1133, 98'" Cong., 2d Sess. 110-112 (1984).

In light of the details provided in the |1 AO and the CAP
and the renedi al purpose of RCRA Section 3008(h), this
tribunal rejects Respondent Rayll’s argunments concerning the
specificity of the corrective action included in the I AO and
the time specified for conpliance. Respondent Rayll’s
argunments are neither supported by record evidence, nor
persuasive.? As to all other matters raised, they were

consi dered and found either inmaterial, not properly raised

24 Respondent Rayll’s argunents include the failure of EPA
to notify himof the required cleanup of the CPC facility, the
need for additional time to forrmulate a cl eanup plan and the
need for additional tinme to find a buyer willing to cleanup
the facility. Nevertheless, record evidence shows on Novenber
6, 2000, Respondent Rayll requested a hearing concerning the
Cct ober 6, 2000, 1 AO served on him The remaining time-
rel ated argunents are either immterial pursuant to 40 C. F. R
8§ 24.17(a), or not substantiated by record evidence and | egal
argunent citing persuasive authorities/precedent.
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under 40 C.F.R. 88 24.05 and 24.17(a), or unpersuasive in
light of 40 CF.R 8§ 24.17(a).

| V. CORRECTI VE ACTI ON BASI S AND POST- RECOMVENDATI ON PROCESS

REQUI RED ELEMENTS TO SUPPORT | SSUANCE OF THE | AO

Al t hough there is no question concerning Respondent CPC s
liability as any right to a hearing was wai ved, the
pr eponder ance of evidence, including the findings nade herein,
denonstrates Respondent CPC is the current “owner” of the CPC
facility. Preponderant evidence also shows Respondent OEC is
the current “operator” of a CPC facility. The CPC facility,
t he owner and operator of such facility, are subject to
interimstatus requirenents. Hazardous waste and hazardous
constituents were released into the environment at the CPC
facility. Reliable and credible record evidence al so shows
corrective nmeasures selected by EPA and included in the |IAO
are both reasonably specific and necessary to protect hunman
heal th and the environnment.
PARTI ES RI GHT TO COMVENT

Bot h EPA and the Respondents possess the ability to
i nfluence the outcome of the final decision. This tribunal
only recomends a decision to the Regional Adm nistrator, and
the parties have the opportunity to file coments concerning

this Recommended Decision within twenty-one (21) days of
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service of the recommendation. See 40 C.F.R § 24.17. As
such, the parties are once again informed of their inmmediate
post-hearing rights afforded by regul ation.

V. RECOMVENDATI ON

This tribunal reviewed all oral and witten information
made part of the record, including presentations by each party
present at the June 20, 2001, public hearing. As a result,
the follow ng nodifications to the 1 AO are necessary:

1) Modification to I AO - The caption of the case shal
be modified to renove John A Rayll, Jr., as a Respondent.
Based on record evidence, OEC and CPC only, shall be naned as
Respondents; and

2) Mdification to | AO - Section IV (Findings of Fact),
Page 2, Paragraph 1. All references to “M. John A Rayll,

Jr.” as a naned “Respondent” shall be renmpved. ?®

2% |n addition, 40 CF. R 8§ 24.17(a) requires this
tribunal to evaluate and nake recomendati ons concerni ng
contested matters not supported by the preponderance of record
evi dence. Because the Respondents failed to contest the
amount of acreage owned by CPC, this tribunal is not
recommendi ng a change to Section IV (Findings of Fact), Page
2, Paragraph 3a, despite conflicting record evidence. Note
however, reliable docunmentary evidence identifies CPC as the
owner of the northern portion of the CPC refinery situated on
approxi mately 106 acres. See Hearing Record Transcri pt
Governnent Exhibit, Volume I, No. 6, at p. 000039. Meanwhil e,
the parties and the IAO state the facility owned by Respondent
CPC enconpasses 134 acres. See Hearing Record Transcript at
pp. 15-16, 41-42, 52. Hence, this tribunal respectfully
requests inclusion of the accurate acreage owned by CPC in any
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SO RECOMMENDED, this 3RD day of October 2001.

[[s]]
GEORGE MALONE, |11
REG ONAL JUDI Cl AL OFFI CER

Final Order issued under RCRA Section 3008(h).
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In the Matter of Cyril Petrochemi cal Corp.. and et al.,
Respondents, Docket No. RCRA VI-001(h)-00-H.

CERTI FI CATE OF SERVI CE

|, Lorena Vaughn, Regional Hearing Clerk for the Region
6, U. S. Environnmental Protection Agency |ocated in Dallas,
Texas, hereby certify that | served true and correct copies of
t he foregoi ng Recommended Deci si on dated October 3, 2001, on
the persons listed below, in the manner and date indicated:

M. John A Rayll, Jr. U. S. CERTIFI ED MAI L

1701 South St. Louis Ave. RETURN RECEI PT REQUESTED
Apt . #2

Tul sa, Okl ahoma 74120-7218

M. Kelly W Bixby, Esq. U. S. CERTIFI ED MAI L

Bi xby & Associ ates RETURN RECEI PT REQUESTED
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Suite 508
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